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Change orders are common events that happen in contracting jobs. The owner asks for a change in the job 

or extra work. The contractor performs the changed work, and of course expects to be paid. Typically, 

buried in the contract, is a requirement that a contractor notify the owner in writing and that a particular 

claims process be followed. This is meant to protect the owner from an unscrupulous contractor. But 

putting the change or claim in writing seems like a big hassle, particularly when the owner requested the 

change. Beware, however, there could be serious consequences if a contractor fails to give written notice. 

In a recent unanimous decision, the State Supreme Court ruled that the change order must be in writing or 

the contractor must prove that the owner waived the written notice provision. If this is not done, the 

contractor risks forfeiting the claim---not getting paid for the changed or extra work.  

Typical Contract Provisions  

Construction contracts usually have a provision with three hurdles that the contractor must overcome to 

make a claim for a change order or extra work: (1) written notice of the event that is the changed/extra 

work; (2) a written estimate of the cost or time that the changed/extra work will take (this is the “claim”); 

and (3) a requirement to follow a particular dispute resolution process, which often has time limits for 

filing a lawsuit, if the contractor and owner cannot agree on the claim. If the contractor falters on any of 

the three hurdles, an otherwise valid request for time or money is in danger of forfeiture.  

Supreme Court Decisions  

On December 27, 2007, the Washington State Supreme Court issued its decision in American Safety 

Casualty Insurance Company v. City of Olympia, which re-affirmed an earlier 2003 decision, and in both 

cases, the Court ruled against the contractor for not following the contract’s written claim notice 

provision. The Court did hold that if the contractor proved the owner unquestionably dropped the contact 

requirement, then it didn’t need to be followed.  

In the American Safety Casualty Insurance Company case, the dispute was between Katspan, Inc. and the 

City of Olympia over the construction of a segment of a wastewater pipeline project. The contract had a 

written claim notice requirement and a 180-day period to file suit. If the contractor failed to follow these 

requirements, the contractor waived its claim.  

Katspan completed its portion of the project in May 2001, after the original contract completion date, 

ostensibly due to extra and/or changed work. During the project, Katspan did not file the written notice of 

change orders or claims. After Katspan completed its work, the City "penalized" Katspan for its late work 

(charged what are called liquidated damages) and reserved the City’s right to demand strict compliance 

with all terms of the contract. Katspan did not timely protest the liquidated damages after the City closed 

out the project, in November 2001, Katspan submitted its claim to the City.  



The City then entered into negotiations with Katspan’s bonding company, ("American Safety") and 

requested backup documentation that eventually, over a year later, was provided. Consultants and auditors 

for the City and American Safety met over Katspan's claim. The City denied Katspan's claim in May 

2003. A year later, in August 2004, Katspan and American Safety sued the City.  

There was no dispute that Katspan did not comply with the contract's written claim requirements or the 

180-day suit limitation deadline. Katspan took the position that the City waived its right to demand 

compliance when the City agreed to negotiate and attempt to reach a settlement after the tardy submission 

of the contractor's claim. The Supreme Court disagreed. The Court ruled that a waiver (dropping a 

contract requirement) must be either expressly stated by the owner or unquestionably clear (in legal 

terminology “unequivocal”) by the owner’s actions. The Court ruled that since the intent of the City was 

at most "unclear," the City had not waived the contract requirements. The practical affect of the holding 

was that Katspan lost its claim.  

In its holding, the American Safety Court relied heavily on its 2003 decision in Mike M. Johnson, Inc. v. 

Spokane County. In that case, the contractor (Mike M. Johnson ("MMJ")) failed to timely comply with 

the contract written claim notice requirements and was held to have forfeited its claims. MMJ sought to 

salvage its claim by arguing that Spokane County's act of agreeing to enter into negotiations was evidence 

of its intent to waive the contract requirements. The Court in MMJ held that since Washington law 

strongly favors the public policy of settlement over litigation, the Court refused to hold that entering into 

settlement negotiations was an implied waiver of the contract notice requirements. Instead, waiver must 

be shown by unequivocal acts showing an intent to waive the requirements. That was not shown in MMJ 

or American Safety and contractors proceed at their own risk if they rely upon anything but an express 

waiver.  

 

Practical Considerations:  

  

There are a number of implications that these decisions will have on both contractors and owners.  

Owners: Construction project owners will likely continue to bolster their contracts with specific 

provisions preventing any finding of implied waiver.  

Contractors: To preserve construction claims, the best advice for contractors is to follow the contract's 

written notice requirements to the letter.  

Generally, contractors are good at complying with the requirement of notifying owners what is a change 

order, but they often fail to provide a written estimate of the cost and/or time impact of the change order 

or extra work. Compliance with the strict claim submission requirements is often seen as a strain on the 

cooperative relationship between the contractor and owner to get the construction project done 

expeditiously. Some owners react unfavorably to contractors who actually follow the written 

requirements of the contract. Contractors must overcome the notion that providing an owner with written 

notice of claim will spoil the relationship with the owner, or otherwise face the consequence that 

legitimate extra and changed work claims will be lost.  

UCAW, in collaboration with construction industry trade organization is seeking a legislative solution to 

the MMJ dilemma.  
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